
“Type 1” Indemnification and Duty to Defend Survey – Your Help is Needed!

Liability insurance reform has been positioned as a high priority item for our industry to address.  

Currently in California, it is legal for a developer or general contractor to contractually require a subcontractor to insure against losses caused by the negligent actions of the developer or general contractor or any other subcontractor they may have hired.  These contract agreements are commonly called “Type 1” indemnity agreements.

These unfair “Type 1” indemnity agreements force subcontractors to defend, at their own expense, against any negative occurrence on a project, which is real or alleged, regardless of fault.

Subcontractors are increasingly being required to sign contracts which include "Duty to Defend" and "Type 1" indemnity provisions.  These provisions are rarely negotiable.  Subcontractors are being held 100% legally liable for all legal costs and property damage related to a claim on a jobsite, even if the general contractor or somebody else is 99.99% responsible.  In some cases, the future of a subcontractor's entire company is placed into jeopardy by virtue of these unfair contract provisions.

The CLC is co-sponsoring legislation in 2011 to stop the ongoing phenomenon of liability shift from general contractors to subcontractors.  

Senator Noreen Evans (D - Santa Rosa), the Chair of Senate Judiciary Committee, has agreed to author legislation SB 474 on behalf of The CLC, NECA, CAL SMACNA and the Crane Operators in an effort to reform the inappropriate shift of liability these indemnification agreements force upon subcontractors.  It is expected that the large general contractors (through AGC and CEA) will vigorously oppose this measure.  They will argue that the system isn't broken and that there are no examples of harm to subcontractors.

This is where we need your help!  Please forward this CLC Update to your contractors and ask them to take a few minutes to complete the online survey of 10 questions.

A link to the survey is here:  Type 1 Indemnity and Duty to Defend Survey 

With your participation, we can work together in Sacramento to finally put a stop to the general contractors practice of shifting their own liability (and costs) to their subcontractors.
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